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About World Cancer Research Fund International 
World Cancer Research Fund (WCRF) International is a not-for-profit organisation that unifies a 
global network of cancer prevention charities in Europe and the United States. We commission 
research from leading institutions worldwide on how diet, nutrition, body composition and 
physical activity affect cancer and survival, helping to fill gaps in scientific knowledge. This 
evidence informs our work influencing public health policy at the highest level, and we are 
trusted advisors to governments and organisations such as the World Health Organization. 
 
We develop evidence-informed policy recommendations to help governments create healthy 
environments that make it easier for people to follow WCRF’s Cancer Prevention 
Recommendations. We work closely with WHO, national governments, academics, civil society 
and the media across policy areas including diet, nutrition, physical activity, alcohol and cancer, 
and collaborate with teams across the WCRF network. 
 
We welcome the opportunity to share our views on how the Audiovisual Media Services 
Directive (AVMSD) could be revised to better protect children and the European population 
more broadly from harmful marketing. 
 
Our work to support healthier diets and populations across the European Union 
World Cancer Research Fund International has strongly advocated for restrictions on the 
marketing of unhealthy food and drink products, as outlined as a key policy recommendation in 
our NOURISHING policy framework. The framework comprises 10 policy areas where 
governments should take action to promote healthy diets. 
 
In 2021, we called for the adoption of legislation by the European Union (EU) to improve public 
health, prevent non-communicable diseases and promote children’s rights, by effectively 
protecting children from the harmful impact of the widespread, ubiquitous and insidious 
marketing of nutritionally poor food. 
 
We joined other public health and consumer rights organisations to support a ‘Call to protect 
children from the marketing of nutritionally poor food’. 
 
More broadly, we have called for significant action on curbing the exposure of children and the 
broader population to marketing of unhealthy food and drink products. In our Building 
Momentum report ‘Lessons on implementing robust restrictions of food and non-alcoholic 
beverage marketing to children’, we called for stringent action on marketing of high fat, salt and 
sugar products, highlighting that many governments are failing to protect children from the 
effects that junk food marketing has on their health. 
 

https://www.wcrf.org/
https://www.wcrf.org/research-policy/policy/nutrition-policy/nourishing-framework/
https://www.wcrf.org/about-us/news-and-blogs/call-to-protect-children-from-the-marketing-of-nutritionally-poor-food/
https://www.wcrf.org/about-us/news-and-blogs/call-to-protect-children-from-the-marketing-of-nutritionally-poor-food/
https://epha.org/wp-content/uploads/2021/11/call-to-protect-children-from-the-marketing-of-nutritionally-poor-food-final-november2021.pdf
https://epha.org/wp-content/uploads/2021/11/call-to-protect-children-from-the-marketing-of-nutritionally-poor-food-final-november2021.pdf
https://www.wcrf.org/research-policy/library/building-momentum-lessons-on-implementing-robust-restrictions-of-food-and-non-alcoholic-beverage-marketing-to-children/
https://www.wcrf.org/research-policy/library/building-momentum-lessons-on-implementing-robust-restrictions-of-food-and-non-alcoholic-beverage-marketing-to-children/
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In 2023 we conducted an analysis of diet and nutrition policies across 30 different countries in 
Europe. Our policy index showed that many countries are implementing poorly designed 
policies restricting food advertising and other commercial promotion. While food advertising 
policies were implemented in 27 out of 30 countries assessed, most were placed in the poor or 
fair category, indicating better policy design is needed. In light of this, we believe there is a 
strong imperative for the EU to support stronger and harmonised marketing practices across the 
region. 
 
In 2023, we launched our Alcohol and Cancer Risk policy position which has a recommendation 
to ban and / or strictly regulate the promotion and sponsorship by alcoholic products and 
brands. 
 
Our recommendations: 
 
• Reject Option 1 (no change) and proceed with a substantive revision of the Audiovisual 

Media Services Directive (AVMSD), as the current framework is not fit for purpose in 
protecting public health or children’s rights  

• Use the EU’s existing Treaty powers to regulate cross-border harmful marketing, in line 
with the obligation to ensure a high level of health protection and uphold children’s rights 
across all EU policies  

• Strengthen tobacco and nicotine regulation by: 
o Explicitly extending AVMSD prohibitions to novel tobacco and nicotine 

products (including nicotine pouches) 
o Ensuring coherence with revisions to the Tobacco Advertising Directive and Tobacco 

Products Directive  
• Fundamentally reform alcohol marketing rules by: 

o Moving from restrictions on marketing “aimed at minors” to protecting children from all 
exposure to alcohol marketing 

o Removing the focus on “immoderate consumption” and aligning with WHO EURO’s 
guidance that there is no safe level of consumption 

o Introducing an EU-wide prohibition on audiovisual alcohol marketing, including 
sponsorship and product placement, aligned with WHO recommendations 

o Regulating alcopops and No/Low alcohol products used for cross-promotion of 
alcohol brands  

• Replace self-regulation with mandatory rules on unhealthy food marketing, fully 
aligned with the 2023 WHO Guideline, by ensuring that AVMSD provisions: 

o Protect children of all ages 
o Are mandatory and government-led, not voluntary 
o Use an EU-wide nutrient profile model to identify foods subject to restrictions 
o Cover all media and content children are exposed to, including mixed-audience 

programmes and digital platforms 
o Restrict brand marketing and persuasive techniques, including influencers, 

celebrities, brand characters, and promotions such as toys  
• Close key scope and enforcement gaps by: 

o Preventing migration of marketing to unregulated formats, platforms, or spaces 
o Addressing limitations created by reliance on “children’s programmes” as the trigger 

for protection 
o Reducing legal uncertainty caused by fragmented EU and national approaches  

https://www.wcrf.org/research-policy/library/nourishing-nutrition-policy-index-brief/
https://www.wcrf.org/research-policy/library/nourishing-nutrition-policy-index-brief/
https://www.wcrf.org/research-policy/policy/alcohol/
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• Prohibit the marketing of breastmilk substitutes within the AVMSD by: 
o Aligning EU law with the International Code of Marketing of Breastmilk Substitutes 

and relevant World Health Assembly resolutions 
o Introducing an explicit ban on audiovisual marketing, including sponsorship and 

product placement, across all audiovisual media services and video-sharing 
platforms  

• Safeguard Member States’ ability to go further by: 
o Ensuring EU minimum harmonisation sets a meaningful level of protection 
o Addressing the restrictive effects of the Country of Origin Principle, which currently 

undermines national public health measures  
• Ensure transparency and protect policymaking from industry interference, learning 

from past failures in EU NCD prevention and cancer policy implementation 
 



World Cancer Research Fund International AISBL is a not-for-profit international association established in Belgium, with offices  

in London. Registered office address in Belgium: Avenue Louise 81, 1050 Brussels, Belgium. Numéro d’entreprise: 0471852243  

 

wcrf.org 

 

 

Annex:  
We endorse the response developed by Amandine Garde on behalf of the Law & NCD Unit 
which provides technical detail to substantiate our recommendations. Amandine Garde is 
Professor of Law and Founding Director of the Law & Non-Communicable Diseases Research 
Unit at the University of Liverpool in the UK. We wish to acknowledge and thank Professor 
Garde for developing such a comprehensive response. 
 
We attach Prof Garde’s response as an annex to support our response. 
 
We very much welcome this consultation and thank the European Commission for the 
opportunity to share our views on how the Audiovisual Media Services Directive (AVMSD) could 
be revised to better protect children and the European population more broadly from harmful 
marketing. The consultation is particularly timely, as the Commission has just published the EU 
Cardiovascular Health Plan as the Digital Fairness Act Initiative is ongoing. 
 
After briefly presenting the Law & NCD Unit (I), we focus on the following issues: 

- the extensive powers that the European Union derives from the EU Treaties to regulate 
cross-border marketing and address its harmful impact, and the rationale for using these 
powers (II); 

- the limitations of the current wording of the AVMSD to effectively address harmful 
marketing, considering specifically tobacco and vapes, alcohol, and unhealthy food in 
light of international guidance (III); 

- the importance of allowing Member States to regulate harmful marketing at national level 
if the EU fails to regulated cross-border harmful marketing at EU level (IV). 

 
We conclude that the European Commission should disregard Option 1 (no change) that is 
unsuitable to achieve any of the objectives pursued and instead revise the AVMS to protect EU 
citizens, and children more specifically, from harmful marketing. 
 
Considering the period of the year for this consultation (just before Christmas) and the short 
time available to engage with the extremely complex questions it raises, we are not in a position 
to discuss each set of rules as extensively as we would otherwise have done. For example, we 
have not considered gambling or fossil fuel marketing.i Similarly, we have been unable to 
discuss the issue of influencer marketing, which the EU and several Member States have rightly 
identified as a growing concern.ii Finally, we have been unable to comment on the relationship 
between the AVMSD and other EU marketing rules, not least those contained in the Unfair 
Commercial Practices, the General Data Protection Regulation, the Digital Services Act, and the 
Food Claims Regulation, and the degree of fragmentation of EU marketing and the resulting 
uncertainty for traders along the digital chain (manufacturers and distributors, digital platforms, 
influencers…).  
 
We nonetheless hope that our contribution is helpful, particularly considering the references we 
have relied upon to form our views. We are available to provide further expert input to support 
the Commission’s ongoing work on the revision of the AVMSD and its provisions on harmful 
marketing. 
 
We see this consultation as a major opportunity to reflect on how the revision of the AVMSD 
could better protect children from harmful marketing.  

https://health.ec.europa.eu/non-communicable-diseases/cardiovascular-health_en
https://health.ec.europa.eu/non-communicable-diseases/cardiovascular-health_en
https://commission.europa.eu/law/law-topic/consumer-protection-law/review-eu-consumer-law_en
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I. The Law & Non-Communicable Diseases Research Unit 
This response is submitted by Amandine Garde on behalf of the Law & NCD Unit.  
 
Amandine Garde is Professor of Law and Founding Director of the Law & Non-Communicable 
Diseases Research Unit at the University of Liverpool in the UK. For over a decade, the Law & 
NCD Unit has advised international organisations, governments, public agencies, and civil 
society organisations on the role that law as a discipline can play in promoting healthier 
environments and preventing NCDs. Amandine Garde is particularly interested in the legal 
strategies of the commercial determinants of health, not least the food, the alcohol and the 
tobacco industries as three major contributors to the growing burden of NCDs in Europe and 
beyond. More specifically, she has published extensively on the regulation of harmful marketing, 
specifically calling on the European Union and its Member States to better align their national 
regulatory frameworks with the evidence that food, alcohol and tobacco marketing not only 
harms child health but also children’s rights. She can be contacted by email at 
agarde@liverpool.ac.uk. 
 
Other Law & NCD Unit members that have worked on harmful marketing include: Dr Andrea 
Gideon, Juan Collado Perez and Jaydon Souter. Together with Amandine Garde and Dr Marine 
Friant from Nantes University, they are involved in the EU-funded project on harmful marketing 
and child health (focusing on food, alcohol, tobacco and vapes), which is part of the three-year 
partnership that Unicef and the European Commission have recently established to promote 
child health and equity across the European Union, to which the Cardiovascular Health Plan 
explicitly mentions.  
 
 
II. The EU’s extensive powers to regulate harmful marketing and the multifaceted 

rationale to protect children from harmful marketing  
This section argues that the EU not only has extensive powers to regulate harmful marketing 
practices (1), but also that it should use its powers to do so in light with its mandate to ensure a 
high level of health protection in the development and implementation of all its policies (2). 
 
1. The EU Treaties recognise that the EU has extensive powers to regulate harmful 

marketing practices 
This year marks the 25th anniversary of the seminal ruling of the Court of Justice of the 
European Union (CJEU) on tobacco advertising which clarified that the EU – although it does 
not have unlimited powers to regulate harmful marketing at EU level –has extensive powers to 
do so under the EU Treaties.  
 
The EU can regulate cross-border marketing and harmonise national rules to facilitate the 
establishment and proper functioning of the EU internal market, and in particular the free 
movement of goods and services. Moreover, the EU is mandated by the EU Treaties to ensure 
a high level of health and consumer protection in all its policies, including its internal market 
policy. This ‘health mainstreaming’ obligationiii has often been invoked by the CJEU to dismiss 
the challenges that the tobacco, the food and the alcohol industries have mounted against EU 
rules adopted with the dual objective of promoting free movement and protecting public health.iv 

 

https://www.liverpool.ac.uk/people/amandine-garde
https://www.liverpool.ac.uk/law/research/research-clusters/law-and-non-communicable-diseases/
https://www.liverpool.ac.uk/law/research/research-clusters/law-and-non-communicable-diseases/
https://www.liverpool.ac.uk/people/amandine-garde/research-outputs#tabbed-content
mailto:agarde@liverpool.ac.uk
https://www.liverpool.ac.uk/people/andrea-gideon
https://www.liverpool.ac.uk/people/andrea-gideon
https://www.liverpool.ac.uk/law/research/postgraduate-research-students/juan-collado-perez-llantada/
https://www.liverpool.ac.uk/law/research/postgraduate-research-students/jaydon-souter/
https://www.univ-nantes.fr/marine-friant-perrot
https://www.univ-nantes.fr/marine-friant-perrot
https://www.unicef.org/eca/reports/gaps-and-inequities-child-health-across-european-union
https://www.unicef.org/eca/reports/gaps-and-inequities-child-health-across-european-union
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2. The EU has a multitude of reasons to use its extensive powers to regulate harmful 
marketing practices 

Harmful marketing has been a major health concern both for Member States and for the EU 
itself. As discussed in the next section, the growing interest of the EU for the regulation of 
harmful marketing reflects the growing evidence base that the marketing for tobacco, vapes, 
alcohol, and unhealthy food contributes to unhealthy environments that promotes the 
consumption of these products that are clearly implicated in the growing burden of NCDs. It is 
therefore necessary to restrict such harmful marketing as part of strategies intended to prevent 
NCDs, including obesity and diabetes, cardiovascular diseases, cancers, tooth decay, 
pulmonary diseases… Better prevention at societal level can also help to tackle the health 
inequalities that the Commission has identified and protect the most vulnerable. 
 
The imperative to regulate harmful marketing effectively also stems from the fact that exposure 
to such marketing prevents the realisation of the right to health and a suite of other related 
human rights, which are all negatively affected by such marketing (right to adequate nutritious 
food, right to life, right to privacy and data protection, right to be free from economic exploitation, 
right to information and education…). In the last decade, UNICEF has done extensive work to 
identify the added value of a child rights-based approach to the regulation of food marketing.v A 
similar approach can apply to the marketing of tobaccovi or alcohol.vii Under the EU Treaties, the 
EU is bound to uphold human rights, and children’s rights more specifically. In particular, and 
echoing Article 3(1) of the UN Convention on the Rights of the Child (which all EU Member 
States have ratified), the EU Charter of Fundamental Rights specifically requires that ‘in all 
actions relating to children, […] the child's best interests must be a primary consideration’.viii  
Finally, NCD prevention makes strong economic sense: it is cheaper to prevent NCDs than to 
cure them.ix Therefore, at a time when health systems (and economies more broadly) find 
themselves under significant budgetary pressure, it is more important than ever to step up NCD 
prevention efforts, particularly as NCDs are eminently preventable. By providing a level playing 
field where economic actors are not allowed to engage in harmful marketing, the EU can 
genuinely provide the conditions required towards the fulfilment of SDG 3.4, whilst setting the 
parameters for healthy growth. It is a matter of both social justice and competitiveness to ensure 
that present and future generations are healthy and can fully contribute to the EU growth 
agenda.  
 
Overall, whether the focus is on achieving a high level of public health, on protecting human 
rights from harmful commercial practices, or on promoting economic growth, we highlight that 
harmful marketing should be effectively regulated so that the EU internal market can function for 
businesses and citizens alike. 
 
III. Ensuring that the AVMSD is revised to align with existing evidence that harmful 

marketing negatively affects consumer choice and preferences 
In this section, we review the rules on tobacco and vaping (1), alcohol (2), and food marketing 
(3) with a view to suggesting how they could be strengthened. Our recommendations are based 
on existing evidence and authoritative international recommendations.  
 

1. Tobacco and vaping 
The EU first regulated tobacco advertising in 1989, when it adopted the Television Without 
Frontiers Directive. The restriction was further extended to other audiovisual media services 
when the EU adopted the 2007 AVMSD (subsequently codified in 2010), and again to video-
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sharing platforms and to vaping in 2018. We welcome the gradual extension of the scope of the 
AVMSD. Therefore, as it currently stands, Article 9(1)(d) AVMSD prohibits ‘all forms of 
audiovisual commercial communications for cigarettes and other tobacco products, as well as 
for electronic cigarettes and refill containers’. Furthermore, Article 10(2) specifies that 
‘audiovisual media services or programmes shall not be sponsored by undertakings whose 
principal activity is the manufacture or sale of cigarettes and other tobacco products, as well as 
electronic cigarettes and refill containers’. Similarly, Article 11(4) prohibits the product 
placements for cigarettes and other tobacco products, as well as electronic cigarettes and refill 
containers, as well as ‘product placement from undertakings whose principal activity is the 
manufacture or sale of those products’. In other words, these two provisions on sponsorship 
and product placement prohibit tobacco brand marketing. As such, one can argue that the 
AVMSD is very much aligned with the Framework Convention on Tobacco Control, which the 
EU has strongly supported by being one of its early adopters and by implementing it through 
several measures that sit alongside the AVMSD, not least the 2003 Tobacco Advertising 
Directive and the 2014 Tobacco Products Directive currently under review. 
 
As the Commission has recognised, most recently in the EU Cardiovascular Health Plan, novel 
tobacco and nicotine products, notably nicotine pouches, also need to be strongly regulated 
considering market trends and emerging evidence that such products are harmful, particularly to 
children. We share this concern and therefore call on the Commission to ensure that the 
relevant provisions of the AVMSD are revised to clarify that they also apply to these novel 
products. Similarly, we call on the Commission to include these novel products when reviewing 
the Tobacco Advertising Directive and the Tobacco Products Directive to ensure both regulatory 
coherence and a high level of health protection across all EU Member States.  
 

2. Alcohol  
The AVMSD contains a few provisions regulating alcohol marketing. However, these provisions 
are not aligned with existing evidence and fail to protect consumers from its harmful impact, 
despite the significant cross-border dimension of the trade in alcoholic beverages in Europe. 
This failure to effectively regulate alcohol marketing reflects the EU’s failure to effectively 
regulate the alcohol industry.x 
 
Article 9(1)(c) provides that ‘audiovisual commercial communications for alcoholic beverages 
shall not be aimed specifically at minors and shall not encourage immoderate consumption of 
such beverages’. This provision therefore recognises that children are particularly vulnerable to 
the marketing of alcoholic beverages. However, the focus of the provision on whether alcohol 
marketing is ‘aimed specifically at’ children is far too narrow and fails to protect them from 
exposure to alcohol marketing. It also encourages investment shifts from narrowly regulated 
marketing (‘aimed at minors’) to all other unregulated marketing to which children are exposed. 
For example, any mixed audience marketing will fall foul of the narrowly construed provision on 
the basis that it is aimed at the public at large (which may include a very high number of 
children) rather than at children specifically. The concern is somewhat acknowledged in Article 
9(3) that calls on Member States to ‘encourage the use of co-regulation and the fostering of 
self-regulation through codes of conduct […] regarding inappropriate audiovisual commercial 
communications for alcoholic beverages. Those codes shall aim to effectively reduce the 
exposure of minors to audiovisual commercial communications for alcoholic beverages’. As we 
discussed below when considering the EU’s approach to unhealthy food marketing, this 
approach based on the voluntary commitments of the industry is inherently flawed. Rather, the 
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EU should revise the AVMSD to ensure that the protection of children from exposure to alcohol 
marketing is given the force of law through the effective implementation of an EU-wide 
prohibition of alcohol marketing. 
 
It seems similarly inappropriate to focus exclusively on ‘immoderate consumption’, considering 
the evidence that alcohol consumption should not be encouraged at all. As the WHO Regional 
Office for Europe has made repeatedly clear: there is no safe level of alcohol consumption.xi 
Therefore, this means, at the very least, that the wording of the AVMSD should be revised to 
focus on children’s exposure to alcohol marketing (rather than on marketing specifically aimed 
at them) and on the promotion of all consumption (rather than ‘immoderate consumption’).  
This approach is even more warranted if one considers that the 2010 WHO Global Strategy, the 
2013 WHO NCD Global Action Plan, and the 2022-2030 WHO Alcohol Global Action Plan all 
call on the adoption of comprehensive alcohol marketing restrictions to protect everyone – and 
not only children – from its harmful impact. In particular, Action 3 of the WHO Alcohol Global 
Action Plan calls for ‘comprehensive and robust restrictions or bans’ on the advertising and 
marketing of alcoholic beverages ‘across multiple types of media, including digital media’. 
Recent and extensive research from various expert working groups confirms that this approach 
is indeed the most suitable to protect both public health and human rights.xii    
Finally, the Commission should also regulate the marketing of ‘alcopops’, whose consumption 
has been identified as a growing concern in the EU Cardiovascular Health Plan, as well as 
NoLo products that are often used to promote alcoholic beverages through cross-promotion.  
Overall, therefore, we conclude that the EU should revise the AVMSD by regulating alcohol 
marketing in the same way as it has regulated tobacco marketing: by prohibiting all audiovisual 
commercial communications for alcohol in all audiovisual media services and video-sharing 
platforms, including brand marketing (through sponsorship and product placement) by alcohol 
manufacturers and distributors. 
 

3. Food 
The EU has viewed the marketing of unhealthy food to children as an issue for over 20 
years. However, despite concerted advocacy efforts and the establishment of coalitions 
supported by academic experts, the approach that the EU has trodden very timidly in this area. 
Having carefully considered the issue over this period, we have gone as far as characterising 
the EU’s engagement with this issue as a ‘resounding failure’. This is particularly so in light of 
the recently adopted WHO Guideline on food marketing and the accompanying policy guidance 
published jointly by UNICEF and WHO.  
 
The 2023 WHO Guideline, which is based on the latest evidence, calls on governments to 
protect children of all ages from the marketing of unhealthy food, specifically recommending the 
implementation of policies to restrict unhealthy food marketing to which children are exposed. 
Importantly, such policies should: 

o be mandatory; 
o protect children of all ages; 
o use a government-led nutrient profile model to classify foods to be restricted from 

marketing; 
o be sufficiently comprehensive to minimize the risk of migration of marketing to 

other media, to other spaces within the same medium or to other age groups; and 
o restrict the power of food marketing to persuade.xiii 
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Article 9(4) AVMSD fails to implement every single aspect of this evidence-based Guideline:  
Member States shall encourage the use of co-regulation and the fostering of self-regulation 
through codes of conduct […] regarding inappropriate audiovisual commercial communications, 
accompanying or included in children's programmes, for [unhealthy food].xiv 
Those codes shall aim to effectively reduce the exposure of children to audiovisual commercial 
communications for such foods and beverages. They shall aim to provide that such audiovisual 
commercial communications do not emphasise the positive quality of the nutritional aspects of 
such foods and beverages. 
 
This provision contains significant loopholes that the food industry has been quick to exploit, as 
the EU Pledge – the main EU-wide self-regulatory initiative on food marketing to children – 
demonstrates. 

• Firstly, it does not define the term ‘children’. Therefore, the signatories of the EU Pledge 
have defined a child as anyone below 13 years of age, ignoring the growing research 
that teenagers’ diets are also negatively affected by unhealthy food marketing.xv  

 

• Secondly, the EU has failed to adopt an EU-wide nutrient profiling system to classify 
foods and identify those that should not be marketed to children. Although the AVMSD 
now refers explicitly to the WHO Regional Office for Europe’s nutrient profile model,xvi it 
does so in the Preamble (which is not legally binding), not in Article 9 or elsewhere in the 
main body of the Directive. 

 

• Thirdly, the material scope of Article 9(4) AVMSD is too narrow to limit the risk that 
marketing investments will migrate from regulated to unregulated programmes / media / 
spaces / settings. In particular, it places undue emphasis on marketing ‘accompanying or 
included in children’s programmes’,xvii thereby ignoring the extensive evidence that 
narrowly focusing on ‘children’s programmes’ is counterproductive: unhealthy food 
marketing restrictions need to extend to mixed, family-viewing programmes to which 
children are exposed in very high numbers (notwithstanding the audience percentages 
they make up). More generally, the scope of the AVMSD still contains important gaps. It 
is admittedly very helpful that, following its revision in 2018, the scope of the AVMSD was 
extended to video-sharing platforms featuring user-generated content, including 
YouTube, Instagram and TikTok. As a result, it now applies to influencer marketing when 
such marketing features in user-generated videos posted on video-sharing platforms. 
However, the AVMSD still does not apply to marketing which does not appear either in a 
programme or in a user-generated video posted on a video-sharing platform. This means 
that it does not regulate food marketing featuring on the websites of food businesses; or 
on social media posts that do not include user-generated videos. 

 

• Fourthly, the AVMSD does not restrict the power of food marketing to persuade. More 
specifically, it does not regulate the marketing of unhealthy food by celebrities or social 
media influencers, through the use of licensed or equity brand characters, or the offer of 
free toys with unhealthy food which all increase the appeal for children of such food. Only 
the use of nutrition and claims made on food is specifically addressed at EU level, which 
means that of all the many techniques that the food industry use to promote their 
products and brands, only one has led to the adoption of specific rules at EU level to curb 
the power of marketing.xviii 
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• Fifthly, Article 9(4) AVMSD rests on self-regulation, not mandatory, government-led 
legislation. As a result, many food businesses that manufacture, distribute and promote 
unhealthy food operate outside the constraints of the law. More fundamentally, it seems 
counter-intuitive that the food industry, which engages in extensive lobbying against the 
imposition of marketing restrictions, should be entrusted with the development, 
implementation and monitoring of policies that it systematically opposes. Notwithstanding 
the imperative of avoiding conflicts of interest, the EU has relied on ineffective 
mechanisms which have arguably allowed such conflicts to flourish, with little reflection 
on what would constitute appropriate forms of engagement. Industry pledges are riddled 
with loopholes,xix and this is particularly true of the EU Pledge.xx As such, they do not 
provide the effective protection that Member States and the EU should grant all children 
from harmful marketing. It is therefore regrettable that the EU failed to change its 
approach when given an opportunity to do so as the AVMSD was being revised in 2018, 
notwithstanding the many calls to this effect.xxi  

 
Determining what falls within the scope of the AVMSD and what falls outside is complex in the 
absence of a specific set of rules dedicated to the regulation of unhealthy food marketing to 
which children are exposed.xxii What is clear, however, is that Article 9(4) AVMSD as currently 
drafted will not effectively reduce the overall exposure of children to unhealthy food marketing 
and cannot therefore achieve the objective it pursues of protecting them from its harmful impact. 
Considering the limitations of Article 9(4) AVMSD, a coalition of over 20 Brussels-based civil 
society organisations was set up in 2021 to call on the Commission to adopt legislation aligned 
with the Blueprint Directive on food marketing that we drafted to support their advocacy efforts.  
 
This Directive which predated the WHO Guideline nonetheless calls for very similar measures: 
mandatory regulation intended to protect all children from exposure to unhealthy food 
marketing, including brand marketing, in all cross-border media that the EU can lawfully 
regulate, not least audiovisual media series and video-sharing platforms which fall within the 
scope of the AVMSD. The Coalition has also advocated for the regulation of events sponsorship 
and packaging (which fall outside the scope of the AVMSD but should nonetheless be regulated 
at EU level, in a similar way to what the EU has done for the marketing of tobacco products). 
We refer the Commission to the dedicated webpage of the Coalition, which includes the draft of 
the Blueprint Directive on food marketing.xxiii  
 
The EU should also amend the AVMSD to prohibit – at long last – the marketing of breastmilk 
substitutes to ensure that EU rules align with the International Code on the Marketing of 
Breastmilk Substitutes, as interpreted by relevant World Health Assembly resolutions, and 
specifically Resolution 69.9 (2016) on ending inappropriate promotion of food for infants and 
young children and Resolution 78.18 (2025) on regulating the digital marketing of breastmilk 
substitutes. The European Commission should also note the 2023 Lancet Series on 
Breastfeeding captures existing evidence stemming from the displacement of breastfeeding as 
a result of the extensive marketing strategies deployed by multinational corporations that 
manufacture, distribute and promote commercial milk formulas. The AVMSD should therefore 
acknowledge such evidence and address the harms stemming from such marketing both to 
child and mother’s health and to their human rights.xxiv We therefore urge the EU to prohibit the 
marketing of commercial milk formula so that the International Code is effectively implemented 
throughout the EU. As regards the AVMSD specifically, we call on the EU to add a specific 
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provision banning such marketing, including brand marketing (through sponsorship and product 
placement) in all audiovisual media services and video-sharing platforms.   
 
IV. The importance of allowing Member States to regulate harmful marketing at 

national level should the EU fail to regulate effectively at regional level 
 
The AVMSD is a measure of minimum harmonisation which only sets the minimum standard of 
protection that all Member States must ensure. This is why several Member States have been 
able to adopt stricter national rules on their territories to address harmful marketing and 
therefore promote public health, reduce health inequalities, and protect human rights. For 
example, Portugalxxv and Norwayxxvi have regulated food marketing to align their regulatory 
frameworks more closely with the WHO Guideline. Similarly, several EU Member States have 
regulated alcohol marketing (e.g. France, Ireland, Lithuania, Finland, Sweden, Norway).xxvii   
  
Nevertheless, such an approach can only work if the level of minimum protection it achieves is 
sufficient to provide public health effectively. The health mainstreaming obligations resting on 
the EU mandates that minimum harmonisation shall not be envisaged as minimal 
harmonisation. Unfortunately, however, and as we have discussed above, the AVMSD has set 
far too low a standard of protection, to the detriment of the best interests of the child in relation 
to alcohol and food marketing. 
 
The problems are compounded by the fact that the AVMSD constrains the freedom that 
Member States have under the minimum harmonisation provision: the Country of Origin 
Principle (or the State of Establishment Principle) enshrined in the AVMSDxxviii only allows them 
to regulate the audiovisual media service providers established on their territories, not those 
established in other Member States. This means that States wishing to implement the AVMSD 
and regulate harmful marketing in line with existing evidence and international guidance can 
only do so for audiovisual media service providers established within their jurisdiction.xxix This 
ultimately creates a two-tier set of rules based on where a provider is established, increasing 
the burden on national service providers, which is unavoidably a difficult political move. This in 
turn, leads to the fragmentation of the EU internal market, without ensuring that public health is 
adequately protected, nor that the best interest of the child is considered as a primary 
consideration. The absence of comprehensive regulation addressing cross-border alcohol and 
food (including breastmilk substitute) marketing within the EU has resulted in a complex co-
existence of national and EU rules. This is not conducive to legal certainty, nor is it to the child 
health and children’s rights protection.xxx  
 
Consequently, and yet again, we urge the EU to address this unsatisfactory situation by firmly 
rejecting Option 1 and implementing the evidence-based recommendations that we have made 
in our consultation response. We are acutely aware that this will require political will. We also 
urge the Commission to ensure that it does not repeat the mistakes it has made in its recent 
past when it has failed to act transparently and has instead allowed industry interference, which 
has led to its failure to implement several of the flagship NCD prevention measures at the heart 
of the Europe’s Beating Cancer Plan.xxxi  
 
Finally, we would like to refer the Commission to the consultation response that Dr Eleanor 
Brooks and Dr Kathrin Lauber from the School of Social and Political Science at the University 
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of Edinburgh have submitted, with very useful references to their work,xxxii which complements 
our response. 
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